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FOREWORD BY GARY ORFIELD

The right of universities to take race-conscious action to diversify their student bodies rested for
a quarter century on a U.S. Supreme Court decision in the 1978 Bakke case, which left almost no
one satisfied and many conservatives convinced that an increasingly conservative Supreme Court
would outlaw affirmative action. After a huge national mobilization over two crucial cases
against the University of Michigan which were decided in 2003, Grutter v. Bollinger and Gratz
v. Bollinger, it seemed likely that the surprisingly positive decision from the Court’s majority in
Grutter would set a relatively clear path for the next quarter century. In that decision, from a
Court much more conservative than the Bakke Court, Justice O’Connor, writing for the majority,
solidified the rationale for affirmative action and expanded on its justifications. This seemed to
produce a clear guideline in place of the Bakke decision, which lacked a clear majority rationale.
In Bakke the Court had rested the continuation of affirmative action on a single rationale
articulated by Justice Powell—that diversity produced better education for all students—which
relied primarily on a report by a Harvard University faculty committee. In the Grutter decision,
the Court took a much broader view of the justifications for affirmative action, citing the critical
importance of training leaders from all racial and ethnic groups, as well as the importance of
diversity for the functioning of major institutions such as the military. The decision also
considered and rejected the idea that colleges must exhaust non-race-based strategies to obtain
and maintain racial and ethnic diversity, and it showed deference to educators in making
decisions about admissions policies. Overall, Grutter seemed to be a sweeping victory for
supporters of affirmative action.

No sooner was the ink dry on the decision, however, that opponents of affirmative action, who
happened to control the U.S. Departments of Education and Justice as well as the federal civil
rights enforcement offices, began to narrow the interpretation of Grutter. Across the country
conservative legal action groups wrote letters to leaders of higher education institutions
threatening to sue them unless they stopped affirmative action measures. Federal civil rights
officials strongly suggested that colleges were obliged to try non-racial strategies and claimed
that such strategies were workable. In other words, the opponents of affirmative action attempted
to interpret the law as if they had won the case.

Concern over the future of race-conscious policy was intensified in 2006 when Justice
O’Connor, the author and the deciding vote on Grutter, resigned from the Court and was
replaced by Justice Alito, whose record was strikingly conservative. Concern increased when the
Supreme Court accepted for review two cases about voluntary integration policies in public K-12
schools in which the lower federal courts had relied on the Grutter decision to uphold race-
conscious student assignment plans.

On June 28, 2007, the Supreme Court issued its ruling in the voluntary school integration cases
(Parents v. Seattle School District No.1 and Meredith v. Jefferson County). Although the Court
struck down the integration policies in these two cases, it acknowledged once again that
universities have a compelling interest in a diverse student body—an important part of which is
racial diversity—and that they may consider race as a factor in their individualized, multi-
dimensional admissions decisions to further that interest. The Court’s reaffirmation of the ruling

Xi



Charting the Future of College Affirmative Action

in Grutter spoke directly to and repudiated the efforts of conservative groups that had urged the
Court to adopt a sweeping race-blind policy that would undermine Grultter.

Even with this recognition of the use of affirmative action in higher education admission policies
from a more conservative Court than Grutter, we can expect ongoing controversy. It is
unreasonable to expect a deeply divided country to come up with a clear and simple, lasting
answer. It is obvious, however, from the national mobilization of university, business, and
military leaders over the University of Michigan cases that there is a strong desire in universities
and other major institutions to find ways to keep our campuses open to the increasingly diverse
pool of high school graduates in a country in the midst of a rapid and profound racial

transition. The lesson in those states where affirmative action has been outlawed is that
institutions will try to find ways to pursue this goal and that it will be very difficult.

College officials, faculty members, program directors, and others must make decisions and take
action in these difficult circumstances. Since their decisions will have important consequences
for their campuses and institutions, and the sum of these decisions across the country will have
major consequences for underrepresented minority opportunity and for realizing the goals that
the Supreme Court recognized in 2003, it is important to have the most open and informed
discussion of the issues and the situation. It is vital that these decisions not be framed by threats
and fears and that the leaders of institutions of higher education not be forced into situations in
which each institution is secretly limiting its actions and refusing to communicate with others in
the educational community or with representatives of minority communities about probable
outcomes.

This volume presents the views of leading scholars across the country on a variety of topics
directly linked to the present situation, existing challenges, and the future of race-conscious
policies in educational institutions across the country. As is our consistent practice, we have not
sought and do not present a single position, but offer the interpretations of researchers who have
discussed their work in a roundtable and have responded to questions raised in a peer review
process. What we present is not a cookbook for college authorities but important perspectives for
all engaged in this discussion to consider.

The volume begins with interpretations of the current state of the law from scholars from Santa
Clara University School of Law and Stanford Law School. Both Angelo Ancheta, who authored
one of the key briefs in the Grutter case, and R. Richard Banks, of Stanford University, present
interpretations suggesting that the Supreme Court decision is much clearer in outlining the basic
rules of admissions for selective institutions, that much is left undecided on other issues, but that
reasonable inferences can often be made. These interpretations should be very helpful for college
officials who are pursuing what they have been authorized to pursue yet face legal threats based
on claims that the decision does not mean what it says. The chapters also deal with what is not
known, which includes the exact legal status of many of the support and outreach programs and
targeted financial aid that have been so strongly challenged by opponents of affirmative action.
The chapters suggest that these programs are surely legal when participation is decided in a way
that parallels admissions actions, but that because of key differences, especially between
admissions and support or preparation programs, it may be significantly more permissible to
operate race-conscious programs under some circumstances.
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Foreword

Much of the confusion about the Grutter decision and many of the more recent policy changes
on college campuses are the direct result of a campaign of threats and intimidation and resulting
decisions by some college administrators to make retreats not long after they joined in national
alliances to urge the Supreme Court to uphold affirmative action policies. This campaign and its
results, including the threats from federal civil rights officials of the Bush Administration and the
ensuing secrecy of the campuses, are clearly presented in the chapter by Karen Miksch of the
University of Minnesota. This original research, together with the chapters on the state of the
law, should encourage leaders of higher education to consider whether it would be more
effective to develop coordinated positions on these issues within the leadership of higher
education rather than face challenges separately without support.

Victor Saenz, Leticia Oseguera, and Sylvia Hurtado take on the question of whether or not
minority access to higher education has already been seriously declining. This would seem to be
a straightforward issue, but very different claims often enter the public discussion, with one side
claiming a serious loss of access and the other pointing out how some institutions have come
back to something like the numbers or percentages of historically excluded groups that existed in
affirmative action days. This chapter argues that when one takes into account the rapidly shifting
demography of high school graduates, it is quite clear that blacks and Latinos are falling behind
in access and that Asians are increasing their relative representation. The results for whites are
uncertain, in part because of the increasing number of students—most likely white and
multiracial students—who don’t report their race or ethnicity. This analysis suggests that we are
already seeing significant backward movement for underrepresented students even when all but a
few states are maintaining affirmative action.

The chapter by Helen Hyun and the chapter by Kenneth Maton, Freeman Hrabowski, and Metin
Ozdemir look at some of the worst and best results recorded after affirmative action policies
were eliminated. The statistics for leading law schools have been particularly negative, even
when they have made very vigorous efforts to admit students on other dimensions of
disadvantage or to increase the pool through changes in academic content and programs. In one
remarkable program at the University of Maryland, Baltimore County, a high prestige outreach
effort for black students in science, technology, engineering, and mathematics (STEM) has been
transformed into an integrated program while keeping a high black enrollment and doing very
well in terms of student achievement. It turns out that this program has had very generous
funding, including funds to considerably expand the program to accommodate other students; a
very strong network and image in the African American community; and the active involvement
of the college president, who is a nationally famous African American educator. In spite of all
this, the program has had a significant loss in black participation. The Hyun chapter suggests that
there are very severe limits to non-racial admissions policies in extremely competitive settings,
particularly where standardized tests have a very heavy role in admissions. The Maton et al.
chapter suggests that even under very favorable conditions, maintaining access with a non-racial
policy is a very demanding goal.

Jorge Chapa and Catherine Horn remind us that there has been an important and somewhat
successful effort to recover from an affirmative action ban on one campus in Texas, the
University of Texas at Austin, where the Texas Ten Percent Plan for admissions has been
combined with highly targeted outreach, scholarship, and transition plans for new students. (This
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has not worked in the other state flagship campus, Texas A&M). They suggest that if California
would adopt similar plans, it could help the recovery from the state ban on affirmative action,
which has had a devastating effect on the far more competitive campuses in the UC system—
Berkeley and UCLA.

Edward St. John, Britany Affolter-Caine, and Anna S. Chung of the University of Michigan add
a vital element to the discussion, highlighting the issues of affordability and aid. It has been
known for some time that cost and available aid are very important influences in college access
and choice, particularly for minority and low-income students, yet many institutions and state
governments have recently been following practices that make it less rather than more likely that
minority students will enroll at their campuses. The law on racially targeted financial aid is very
limited—one major federal court decision in the nation’s most conservative Court of Appeals—
but the issues are of great importance. As colleges and policy makers consider their strategies for
pursuing diversity in an era in which college costs are rising far more rapidly than family
incomes and serious gaps have opened up between aid packages and the cost of college,
decisions about priorities in distributing aid are decisions about who is going to come to your
campus. Policy makers need to seriously consider whether or not aid strategies aimed at
increasing prestige and selectivity must be balanced with policies of aid that make access a real
and possible choice.

These chapters will not answer all of the questions of those who must make policy in the higher
education community and interpret the actions of the nation’s colleges, but they do provide a
richly informed public discussion of issues that have been too often glossed over in incremental
decisions, often taken without adequate discussion, and sometimes under threat. Decision makers
must realize that simple slogans like “admission by merit” contain highly uncertain assumptions
and serious social and educational consequences. Ultimately, there is no real alternative to a
much deeper multidimensional discussion if higher education is to realize its goal of serving all
segments of American society and preparing educated people and leaders who can make a
profoundly multiracial democracy and economy function effectively in a rapidly changing
nation. Colleges and state policy makers have much more discretion than they are led to believe
by those trying to roll back civil rights policy. In fact, they have a responsibility to consider the
consequences of their action in terms of realizing vital goals outlined in the Grutter decision, all
of which were cited with approval in the Court’s most recent voluntary integration decision.

American higher education has struggled now for nearly a half century to find ways to better
serve and reflect the diversity of American society and to train leaders who can cross over the
social divisions that have limited the American dream since its beginnings. We have learned that
it can be done, that there are major benefits to the educational and research missions of our
campuses, and that we know how to do it better. It is very important that our university faculties
and leaders not give up on what has been a notable success but find the best ways to preserve it
in a time of polarization and help to build a successful multiracial America. In the words of
Justice Kennedy’s concurring opinion in Parents v. Seattle School District No.1, “This Nation
has a moral and ethical obligation to fulfill its historic commitment to creating an integrated
society that ensures equal opportunity for all its children.” We will continue to work with
scholars, educators and civil rights organizations from across the country to help make that
happen.
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