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JUSTICE KENNEDY, concurring
Compelling Interests: “A compelling interest exists in avoiding racial isolation, an interest that a school 
district, in its discretion and experience, may choose to pursue. Likewise, a district may consider it a compelling 
interest to achieve a diverse student population.” (17-18) 
Narrow Tailoring: Seattle/Louisville plans lack precision and do not articulate adequate justifications for 
their specific racial classifications; Louisville employs individual racial classifications in “broad and imprecise” 
terms and Seattle divides students into “blunt” racial categories, i.e. “white” and “non-white.” (4-7). “The 
schools could have achieved their stated ends through different means. (9-10). 
De Facto Segregation: Cannot endorse the conclusion that “the Constitution requires school districts to 
ignore de facto segregation in schooling.” (7)” The plurality’s suggestion that “the Constitution mandates that 
state and local school authorities must accept the status quo of racial isolation in schools is… profoundly 
mistaken.” (8)
Race Matters: “The enduring hope is that race should not matter; the reality is that too often it does.” (7) 
The plurality opinion implies “an all-too-unyielding insistence that race cannot be a factor in instances when, 
in my view, it may be taken into account” and is “too dismissive of the legitimate interest government has in 
ensuring all people have equal opportunity regardless of their race.” (7) In the real world,” colorblindness 
“cannot be a universal constitutional principle.” (8) 
Permissible Race-Conscious Measures: Provides that race-conscious measures that do not treat 
students differently “solely on the basis of a systematic individual typing by race” are unlikely to warrant strict 
scrutiny. Schools can pursue diversity through race-conscious measures such as “strategic site selection of 
new schools; drawing attendance zones with general recognition of the demographics of neighborhoods; 
allocating resources for special programs; recruiting students and faculty in targeted fashion; and tracking 
enrollments, performance, and other statistics by race.” (8-9)
Other Permissible Means: School districts can also pursue diversity and/or avoid racial isolation through 
a “more nuanced, individual evaluation of school needs and student characteristics that might include race 
as a component.” (10) 

JUSTICE STEVENS, dissenting
Justice Stevens writes a separate dissenting opinion to emphasizes that the plurality’s opinion does not comport 
with either the logic or spirit of Brown, and also asserted, “It is my firm conviction that no Member of the Court 
that I joined in 1975 would have agreed with today’s decision.” (6).

JUSTICES BREYER, STEVENS, SOUTER, and GINSBURG, dissenting
Level of Scrutiny: Context should matter in the application of strict scrutiny. The test should be more lenient 
in cases where race is not being used to distribute scarce resources, stigmatize or exclude, impose unfair 
burdens, or keep the races apart. (34) The 14th Amendment intended to forbid practices that lead to racial 
exclusion. (28) In any case, the plans survive strict scrutiny because: 
Compelling Interest: A compelling interest exists consisting of three elements: 1) historical and remedial—
“an interest in setting right the consequences of prior conditions of segregation”; 2) educational—“an interest 
in overcoming the adverse educational effects produced by and associated with highly segregated schools”; 
3) democratic—“an interest in producing an educational environment that reflects that ‘pluralistic society’ in 
which our children will live.” (37-40) 
Narrow Tailoring: The plans are narrowly tailored because: 1) “the race-conscious criteria at issue only 
help set the outer bounds of broad ranges,” not quotas; 2) these limits on voluntary school choice plans 
are less burdensome than other race-conscious restrictions previously approved by the Court; 3) the plans 
represent the much-modified product of two communities’ lengthy experiences with desegregation; 4) the use 
of race-conscious elements is diminished compared with prior plans in those communities; and 5) there are 
no reasonably evident race-neutral alternatives. (45-55)
De Facto/De Jure Segregation: Courts have long accepted the legal principle that the “government 
may voluntarily adopt race-conscious measures to improve conditions of race even when it is not under a 
constitutional obligation to do so” (27)—the distinction between de jure and de facto segregation cannot be 
rationally drawn. (19-22)  
Consequences: Plurality’s approach risks serious harm to the law and the Nation by undermining precedent 
(What has happened to stare decisis?), the longstanding respect for local decisionmaking, settled expectations, 
the Fourteenth Amendment and the Promise of Brown. (65-68)
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  COMPELLING INTEREST: 
“A compelling interest exists in avoiding racial isolation, an interest that a school district, in its discretion and expertise, 
may choose to pursue.  Likewise, a district may consider it a compelling interest to achieve a diverse student population.” 
(17)
Bottom Line:  A majority of the Justices (J. Kennedy along with the four dissenters) conclude that school districts can 
continue to take steps to pursue diversity and/or avoid racial isolation in schools.

  NARROW TAILORING:
Justice Kennedy, joining the plurality opinion, held that the Seattle and Louisville plans were not narrowly tailored.   

The plans lack precision and do not articulate adequate justifications for their specific racial classifications. (3-7)
Seattle fails to demonstrate how, given its diverse student population, the use of “blunt” racial distinctions (white/
non-white) furthers its asserted interests. (4-7)
Louisville explained its use of  individual racial classifications in terms too “broad and imprecise.” (4)
The schools did not provide sufficient evidence to support the need for “individual racial classifications” to avoid 
racial isolation in schools. The districts “could have achieved their stated ends through different means” that didn’t 
depend on express racial classifications of individual students. (9-10)

Bottom Line:  School districts should avoid using crude racial categories and “individual racial classifications” like 
those employed in Seattle and Louisville when designing programs to achieve a diverse student population or avoid 
racial isolation in schools.

  RACE MATTERS – NATION NOT YET COLORBLIND:
“The enduring hope is that race should not matter; the reality is that too often it does.” (7)  
Plurality opinion implies an “all too unyielding insistence that race cannot be a factor in instances when, in my view, it 
may be taken into account” and “is too dismissive of the legitimate interest government has in ensuring all people have 
equal opportunity regardless of race.”(7) 
“The statement by Justice Harlan that ‘[o]ur Constitution is color-blind’ was most certainly justified in the context of his 
dissent in Plessy v. Ferguson…as an aspiration, Justice Harlan’s axiom must command our assent. In the real world, it 
is regrettable to say, it cannot be a universal constitutional principle.” (8)
Bottom Line:  Race Matters.  Kennedy rejects the plurality opinion’s colorblind view of the Constitution. 

  THE WINDOW LEFT OPEN:
Permissible Race Conscious Measures:  School districts may safely employ the following race conscious methods to 
pursue diversity and/or avoid racial isolation in schools (9):

Strategic site selection of new schools
Drawing attendance zones with general recognition of the demographics of neighborhoods
Allocating resources for special programs 
Recruiting students and faculty in a targeted manner
Tracking Enrollments, Performance and Other Statistics by Race

Race as a Factor: School districts can also pursue diversity and/or avoid racial isolation through a “more nuanced, 
individual evaluation of school needs and student characteristics that might include race as a component.” (10) “This 
approach should be informed by Grutter, although “the criteria relevant to student placement” in K-12 schools “would 
differ based on the age of the students, the needs of parents, and the role of the schools.” (10)
Bottom Line:  Kennedy left the window open, granting safe harbor to several race-conscious approaches for school 
districts to use to pursue diversity and/or avoid racial isolation in schools.
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The Solicitor General and others have advocated for student assignment programs that do not take account of race 
(“race-neutral alternatives”) as solutions for the pervasive racial segregation in America’s schools. Popular forms of 
race-neutral student assignment plans include lottery, socioeconomic status based, geographic proximity and pure 
choice plans. Yet school districts using race-neutral plans have not achieved the compelling governmental interest in 
providing educationally effective and racially integrated learning environments for students.  In fact, even those school 
districts touted as successes – Wake County, NC; Charlotte, NC; San Francisco, CA; La Crosse, WI; and Brandywine, 
DE – have struggled to achieve racial diversity without taking race into account.  Indeed, the shift from a race-conscious 
to a race-neutral student assignment plan has often resulted in significant resegregation and negatively impacted the 
achievement of African-American students. 

� Why Race-Neutral Alternatives Do Not Achieve Racial Diversity
• “Income and race cannot stand as proxies for one another in school integration policies,”1 concludes a recent study 
of large school districts. “Under practical income-desegregation policies, achieving income desegregation guarantees 
little to no racial integration.”2 In addition, the only currently available measure of student’s socioeconomic status - 
whether they receive a free or reduced-price lunch - is flawed.3 

• Residential segregation, closely tied to school segregation, cannot be fully explained by class differences.  Race can 
drive residential segregation much more strongly than class.4 Because school districts generally rely on proximity when 
assigning students to schools, “[a]bsent some substantial decline in racial residential segregation, race-neutral assign-
ment policies are unlikely to produce significant racial school desegregation.”5   

• Context Matters: The circumstances and demographics of each school district are different; the relative success of any 
given race-neutral plan is largely dependent on the particular demographics of the school district. For example, smaller 
school districts with predominantly white student enrollment have had greater success at maintaining integrated schools 
using race-neutral plans (e.g., La Crosse, WI and Brandywine, DE).

IMPACT OF RACE-NEUTRAL ALTERNATIVES

*The U.S. Department of Education has highlighted these five school districts as the successful examples of race-neutral plans that have achieved 
diversity. (U.S. Department of Education, Achieving Diversity: Race-neutral Alternatives in American Education, 2004).
**”Segregated” schools are those schools where the percentage of minority students enrolled deviates by more than 15% from the district-wide 
proportion of minority students. 
***The low percentage of students in racially segregated schools in San Francisco belies the fact that the most minority students attend schools 
with high percentages of minority student enrollment. Indeed, more than 90% of minority students in San Francisco attend schools with greater 
than 74% minority student enrollment, and more than 60% of minority students in San Francisco attend hypersegregated schools, with greater 
than 90% minority student enrollment.  

District Percentage of Students 
in Racially Segregated 
Schools** (School Year 
Prior to Policy Change) 

Percentage of 
Students in Racially 
Segregated Schools 
in 2004-2005

Percentage of 
White Students 
in Year Prior to 
Policy Change

Total Number of 
Students in District 
in Year Prior to Policy 
Change

Charlotte-Mecklenburg, 
NC 

48.35%
(2000-2001)

73.64% 46.57% 103,336

Wake County, NC 25.48%
(1999-2000)

32.40% 64.64% 95,248

San Francisco, CA*** 7.93%
(2000-2001)

6.18% 10.98% 59,979

Brandywine, DE 12.24%
(2001-2002)

10.77% 57.87% 10,640

La Crosse, WI 10.89%
(1991-1992)

7.64% 85.03% 7,767

Select Districts That Have Adopted Race-Neutral Assignment Plans*
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�  The information contained in this fact sheet was drawn in part from the amicus briefs filed by 
the Swann Fellowship (“Charlotte”); Walt Sherlin (“Wake County”); the American Civil Liberties 
Union; the Council of the Great City Schools; Lawyers’ Committee for Civil Rights-SF; 553 Social 
Scientists; and the American Educational Research Association. For copies of the amicus briefs 
and further information, please visit LDF’s website at www.naacpldf.org.

� Challenges Facing School Districts Using Race-Neutral Alternatives 

Charlotte-Mecklenburg Schools (CMS)
In 2002, CMS stopped taking account of the racial composition of schools in student assignment and implemented 
a neighborhood-based, limited-choice student assignment plan. Since that time: 

• The number of hypersegregated schools (schools with more than 90% minority enrollment) more than doubled.
• The number of segregated schools jumped from 47 to 87 in 2004-2005.
• African-American students effectively lost access to oversubscribed predominantly white schools.
• There has been no overall progress in black student achievement. In 2004 - as in 2002 - 60% of African American 
high school students failed state accountability tests as compared to 23% of white students. 

Wake County, NC
• Wake County’s schools have not resegregated at the same rate as some districts using a socioeconomic status 
(“SES”) based plan.  Yet, racial diversity has declined since the adoption of the SES plan in 2000. 
• In 2003, 39% of African-American students attended a school that had 50% or more minority enrollment, com-
pared to 21% of African-American students in 1999. 
• The unique demographics of Wake County account for the relative success of its SES plan, and speak to the dif-
ficulty in replicating it. African-American and Latino students are nearly ten times more likely to be eligible for free 
and reduced lunch than white students, i.e. Wake County has relatively few low-income white students and relatively 
few high-income African American and Latino students. 
• Wake County is one of only six (out of 100) counties in North Carolina that have a family poverty rate less than 
10% coupled with a significant racial disparity between poor and non-poor families.  

San Francisco Unified School District (SFUSD)
Since 2002, when SFUSD stopped taking race into account in student assignment: 

• The number of severely segregated schools - where 60% or more of students at one or more grade levels are of 
one race/ethnicity - jumped from 30 to 50, by the end of 2005.  At that time, the district court concluded that the 
race-neutral plan “has in fact allowed, if not caused, resegregation of the school district.”6  
• The academic achievement gap between African Americans and other students increased dramatically, as mea-
sured by the State’s adequate yearly progress reports.

1Sean F. Reardon et. al., Implications of Income-Based School Assignment Policies for Racial School Segregation, 28 Educ. Eval. & Pol’y Analysis 
49, 68 (2006).
2Id. at 63.
3To get a better measure would require deeply intrusive questions about income & wealth of students’ families.
4AERA Brief at 25 (citing John Logan, Separate and Unequal: The Neighborhood Gap for Blacks and Hispanics in Metropolitan America (2002)),  
http://mumford.albany.edu/census/SepUneq/SUReport/Separate_and_Unequal.pdf)
5Reardon at 68. 
6SF NAACP v. SF Unified Sch. Dist, 413 F. Supp. 2d 1051 (N.D. Cal 2005).
7Id. at 1059.

For example, the gap between African-American and white students scoring proficient or above in English Lan-
guage Arts skyrocketed from 19.3% to 49.1%. As the district court noted, “academic achievement data indicate 
a close relationship between resegregation and the disparity in academic achievement”7 between black and 
Latino, as compared to white and Chinese-American, students. 
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THE CIVIL RIGHTS PROJECT
STATE OF SEGREGATION
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New York, NY 10013
212-965-2200
www.naacpldf.org

THE CIVIL RIGHTS PROJECT/
PROYECTO DERECHOS CIVILES
8370 Math Sciences, Box 951521
Los Angeles, CA 90095-1521 
310-267-5562 
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